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An incumbent  c o n t r a c t o r  is  not  p l a c e d  a t  a 
c o m p e t i t i v e  d i s a d v a n t a g e  when a n  agency  
i n c o r p o r a t e s ,  by  amendment, a c u r r e n t  
c o l l e c t i v e  b a r g a i n i n g  ag reemen t  i n t o  a 
s o l i c i t a t i o n  s u b j e c t  t o  t h e  S e r v i c e  Con- 
t r a c t  A c t ,  i n  l i e u  o f  a r e v i s e d  wage d e t e r -  
m i n a t i o n  from t h e  Depar tment  o f  Labor  n o t  
t i m e l y  r e c e i v e d  p r i o r  t o  b i d  open ing .  Bid- 
d e r s  hop ing  t o  s u c c e e d  t h e  incumbent  are 
bound by law t o  pay  t h e i r  employees  t h e  
same wages and b e n e f i t s  as  are set  f o r t h  i n  
t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  and 
m u s t  t h e r e f o r e  compute t h e i r  costs o f  
p e r f o r m a n c e  on  t h e  same b a s i s  as  t h e  
incumbent .  

Aleman Food S e r v i c e ,  I n c .  p ro t e s t s  t h e  award o f  any  
c o n t r a c t  u n d e r  i n v i t a t i o n  for b i d s  ( I F B )  N o .  N68836-84- 
B-0046, i s s u e d  a s  a 100 p e r c e n t  small b u s i n e s s  s e t - a s i d e  
by t h e  Depar tment  of t h e  Navy. The p rocuremen t  is  f o r  
mess a t t e n d a n t  s e r v i c e s  a t  Cecil F i e l d  Naval  A i r  S t a t i o n ,  
F l o r i d a ,  and is s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h e  S e r v i c e  
C o n t r a c t  A c t  o f  1 9 6 5 ,  as  amended, 4 1  U.S .C .  6 s  351-358 
( 1 9 8 2 ) .  Aleman, t h e  incumbent  c o n t r a c t o r ,  c o m p l a i n s  t h a t  
t h e  s o l i c i t a t i o n  s h o u l d  be  c a n c e l e d  b e c a u s e  t h e  Navy 
f a i l e d  t o  i n c o r p o r a t e  t h e r e i n  a r e v i s e d  wage d e t e r m i n a t i o n  
from t h e  Depar tmen t  of Labor's Wage and Hour D i v i s i o n .  We 
deny  t h e  p ro t e s t .  

Background 

P r i o r  t o  i s s u i n g  t h e  IFB, t h e  Navy had r e q u e s t e d  a 
. , r e v i s e d  wage d e t e r m i n a t i m  from t h e  Wage and Hour D i v i s i o n  

on May 7 ,  1984. When a r e s p o n s e  w a s  n o t  r e c e i v e d  by t h e  
time t h e  s o l i c i t a t i o n  was i s s u e d  on  J u l y  1 7 ,  t h e  Navy 
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i n c o r p o r a t e d  t h e  o l d  wage d e t e r m i n a t i o n  ( N o .  74-689 (Rev.  
- l o ) ) ,  w h i c h  was b a s e d  upon a p r i o r  c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t  b e t w e e n  Aleman a n d  i t s  e m p l o y e e s '  u n i o n .  

d e t e r m i n a t i o n  was o u t d a t e d  b e c a u s e  t h e  f i r m  had  e n t e r e d  
i n t o  a new c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  w i t h  t h e  u n i o n  
o n  March 1 3 .  I t  was A l e m a n ' s  p o s i t i o n  t h a t  o t h e r  b i d d e r s  
were unaware  o f  t h e  i n c r e a s e d  wages t o  be p a i d  u n d e r  t h e  
new a g r e e m e n t  a n d ,  t h e r e f o r e ,  t h a t  t h e y  would b e  a b l e  t o  
u n d e r b i d  Aleman w h i c h  was bound b y  i ts  terms. 

Aleman pro tes ted  t h a t  t h i s  p a r t i c u l a r  wage 

I n  r e s p o n s e  t o  t h e  p r o t e s t ,  t h e  Navy amended t h e  
s o l i c i t a t i o n  t o  de le te  t h e  p r i o r  wage d e t e r m i n a t i o n  and  
i n f o r m e d  b i d d e r s  t h a t  a r e v i s e d  wage d e t e r m i n a t i o n  had  n o t  
y e t  b e e n  r e c e i v e d .  The  amendment  p r o v i d e d  a l l  b i d d e r s  
w i t h  a c o p y  o f  t h e  new a g r e e m e n t  f o r  t h e i r  c o n s i d e r a t i o n .  
B i d  o p e n i n g  took p lace  o n  S e p t e m b e r  5 a s  s c h e d u l e d .  On 
S e p t e m b e r  1 2 ,  t h e  Navy r e c e i v e d  t h e  r e v i s e d  wage d e t e r -  
m i n a t i o n  ( N o .  74-689 (Rev .  -11)). No award  has b e e n  made 
p e n d i n g  o u r  r e s o l u t i o n  o f  t h e  p ro t e s t .  

P r o t e s t  a n d  A n a l v s i s  

The Navy b e l i e v e s  t h a t  t h e  amendment d e l e t i n g  t h e  o l d  
wage d e t e r m i n a t i o n  h a s  r e n d e r e d  t h e  p r o t e s t  moot. To t h e  
c o n t r a r y ,  Aleman a r g u e s  t h a t  t h e  i n c l u s i o n  o f  t h e  new 
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  i n  t h e  IFB, i n  l i e u  o f  t h e  
r e v i s e d  wage d e t e r m i n a t i o n ,  may h a v e  worked  t o  t h e  f i r m ' s  
p r e j u d i c e  b e c a u s e  there  i s  n o  g u a r a n t e e  t h a t  a s u c c e s s o r  
c o n t r a c t o r  w i l l  r e c o g n i z e  t h e  u n i o n  a n d  b e  bound t o  p a y  
t h e  i n c r e a s e d  h o u r l y  r a t e s  s e t  f o r t h  i n  t h e  a g r e e m e n t .  
T h e r e f o r e ,  Aleman c o n t i n u e s  t o  asser t  t h a t  o t h e r  b i d d e r s  
may h a v e  b e e n  a b l e  to  b i d  lower s i n c e  t h e  f i r m  r e m a i n s  
bound t o  p a y  t h e  h i g h e r  wages. Aleman a l so  asser t s  t h a t  
i t  is  t h e  c o n t r a c t i n g  o f f i c e r ' s  r e s p o n s i b i l i t y  t o  request 
and  o b t a i n  a proper wage d e t e r m i n a t i o n  i n  time t o  h a v e  i t  
i n c l u d e d  i n  t h e  s o l i c i t a t i o n .  C o n s e q u e n t l y ,  Aleman i n s i s t s  
t h a t  t h e  p r e s e n t  s o l i c i t a t i o n  be c a n c e l e d  and  r e i s s u e d  
i n c o r p o r a t i n g  t h e  r e v i s e d  wage d e t e r m i n a t i o n .  

S e c t i o n  4 ( c )  o f  t h e  Service C o n t r a c t  A c t ,  41 U.S.C. 
$ 3 5 3 C c ) ,  r e q u i r e s  t h a t  s u c c e s s o r  c o n t r a c t o r s  p a y  s e r v i c e  
e m p l o y e e s  employed  o n  t h e  c o n t r a c t  work  t h e  same wages  and  
b e n e f i t s  p r o v i d e d  f o r  i n  a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  
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r e a c h e d  a s  a r e s u l t  o f  a r m s - l e n g t h  n e g o t i a t i o n s ,  t o  w h i c h  
t h e  e m p l o y e e s  would  h a v e  b e e n  e n t i t l e d  i f  t h e y  were 
employed  u n d e r  t h e  p r e d e c e s s o r  c o n t r a c t .  I f ,  a f t e r  a 
h e a r i n g ,  t h e  D e p a r t m e n t  o f  L a b o r  c o n c l u d e s  t h a t  s u c h  wages 
and  b e n e f i t s  are s u b s t a n t i a l l y  a t  v a r i a n c e  w i t h  t h o s e  
p r e v a i l i n g  f o r  s i m i l a r  s e r v i c e s  i n  t h e  l o c a l i t y ,  i t  may 
i s s u e  a new wage d e t e r m i n a t i o n ,  a t  w h i c h  p o i n t  t h e  co l lec-  
t i v e  b a r g a i n i n g  a g r e e m e n t  w i l l  n o t  apply.  N o  h e a r i n g  was 
h e l d  i n  t h i s  case ,  a n d ,  i n  f a c t ,  t h e  new wage d e t e r m i n a t i o n  
r e f l e c t s  t h e  terms of  t h e  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .  

The  p u r p o s e  o f  s e c t i o n  4 ( c )  of t h e  A c t  i s  t o  e l i m i n a t e  
wage b u s t i n g ,  t h e  p rac t i ce  w h e r e  c o m p e t i n g  f i r m s  propose t o  
h i r e  a n d  a c t u a l l y  h i r e  a predecessor c o n t r a c t o r ' s  employees 
a t  r e d u c e d  wages a n d  b e n e f i t s  i n  order  t o  b e  t h e  low b i d d e r  
o n  a g o v e r n m e n t  s e r v i c e  c o n t r a c t .  See E c h e l o n  S e r v i c e  
Company, B-208720.2,  J u l y  1 3 ,  1 9 8 3 7 3 - 2  CPD 11 86 .  

T h e r e f o r e ,  A l e m a n ' s  a s s e r t i o n  t h a t  i t s  competitors 
wou ld  be a b l e  t o  u n d e r b i d  i t  b e c a u s e  t h e y  would  n o t  b e  
bound t o  p a y  t h e  h o u r l y  r a t e s  s e t  f o r t h  i n  t h e  new 
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  i s  w i t h o u t  f o u n d a t i o n .  
The o t h e r  b i d d e r s ,  o f  n e c e s s i t y ,  would  h a v e  t o  t a k e  i n t o  
c o n s i d e r a t i o n  i n  t h e i r  b i d  c a l c u l a t i o n s  t h e  impact o f  t h e  
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  o n  t h e i r  cos t s  of perfor-  
mance.  See Geron imo  S e r v i c e  Co., B-210342; B-210347, 
Feb .  1 6 , 1 9 8 3 ,  83 -1  C P D  tI 1 6 1 .  

W h i l e  t h e  Navy erred i n i t i a l l y  by  i s s u i n g  t h e  
s o l i c i t a t i o n  u n d e r  t h e  o l d  wage d e t e r m i n a t i o n ,  t h i s  e r ror  
was c o r r e c t e d  i n  r e s p o n s e  t o  A l e m a n ' s  p ro tes t .  W e  see 
n o t h i n g  improper, a s  Aleman s u g g e s t s ,  i n  t h e  i n c o r p o r a t i o n  
of t h e  new c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  i n  l i e u  o f  t h e  
r e v i s e d  wage d e t e r m i n a t i o n  t h a t  had  n o t  y e t  b e e n  r e c e i v e d .  
A s  a l r e a d y  i n d i c a t e d ,  b i d d e r s  were i n f o r m e d  t h r o u g h  t h e  
amendment  of t h e  i n c r e a s e d  h o u r l y  ra tes  i n  t h e  a g r e e m e n t ,  
a n d  were c l e a r l y  o n  n o t i c e  t h a t  t h e y  s h o u l d  s t r u c t u r e  t h e i r  
b i d s  a c c o r d i n g l y .  Geron imo  S e r v i c e  Co., s u p r a .  T h u s ,  t h e  
new c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  s e r v e d  i n  t h e  same 
c a p a c i t y  . for  b i d - c o m p u t a t i o n  p u r p o s e s  a s  t h e  r e v i s e d  wage 
d e t e r m i n a t i o n  w h i c h ,  t h e  Wage a n d  Hour  D i v i s i o n  i n f o r m s  
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u s ,  exac t ly  ref lects  t h e  i n c r e a s e d  h o u r l y  rates  set f o r t h  
i n  t h e  a g r e e m e n t .  We f a i l  to see how Aleman may have  been 
p r e j u d i c e d  b y  the  Navy's a c t i o n .  

The p r o t e s t  i s  d e n i e d .  

h C o m p t r o l l e  d*+ G e  eral. 
of t h e  U n i t e d  States  

- 4 -  




